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Flathead G
STATE|

. By: Loren
Robert B Allison DV-15-2

District Court Judge, Department 2 Allis
Flathead County Justice Center

920 South Main Street, Suite 310

Kalispell, MT 59901

Telephone: (406) 758-5906

MONTANA ELEVENTH JUDICIAL DISTRICT COURT
FLATHEAD COUNTY

EGAN SLOUGH COMMUNITY, YES! FOR
FLATHEAD FARMS AND WATER, and AMY
WALLER,

Cause No. DV-18-952 C

Plaintiffs,

Vs.
ORDER

)
)
)
)
)
)
)
) RE
FLATHEAD COUNTY BOARD OF COUNTY )
COMMISSIONERS, a body politic of Flathead ) SUMMARY JUDGMENT Il
County, FLATHEAD COUNTY PLANNING )
AND ZONING DEPARTMENT, FLATHEAD )
CITY-COUNTY HEALTH DEPARTMENT, and )
MONTANA ARTESIAN WATER COMPANY, )
)
)

Defendants.

INTRODUCTION
Three motions for summary judgment pursuant to Rule 56, Mont.R.Civ.P. are pending
before the Court:

Motion No. 1: Plaintiffs’ Second Motion for Summary Judgment. This motion
relates to the first four Crossclaims asserted by Defendant Montana Artesian Water Company
(MAWC) in its Answer to the First Amended Complaint;

Motion No. 2: MAWC’s Motion for Partial Summary Judgment on Crossclaims
1-4 in its Answer to the First Amended Complaint; and

Motion No. 3: Flathead County’s Motion for Summary Judgment as to MAWC’s
Second Crossclaim in its Answer to the First Amended Complaint, submitted collectively on
behalf of all Flathead County Defendants (County).

This Court’s rulings on June 6, 2019 and March 4, 2020 (Docs. 92, 146) established that
MAWC’s Fifth Crossclaim alleging Initiative 17-01 (Initiative) was not an illegal ballot
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initiative, and not violative of Montana statutory or case law. This Court’s ruling on November
25,2019 (Doc. 138) addressed MAWC’s Sixth Crossclaim. In that ruling, the Court found
insufficient evidence to allow it to conclude the County Planning and Zoning office (FCPZ)
abused its discretion in determining MAWC’s land use as a water bottling facility is a legal
nonconforming use pursuant to the Egan Slough Zoning District’s (ESZD) regulations.
Remaining, therefore, for the Court’s consideration are the three pending motions addressing
Crossclaims One through Four:

Crossclaim No. 1: That the Initiative is unconstitutional in that it violates
procedural due process rights;

Crossclaim No. 2: That the Initiative is unconstitutional in that it equates to a
taking in violation of due process rights;

Crossclaim No. 3: That the Initiative is unconstitutional in that it violates the
equal protection of law; and

Crossclaim No. 4: That the Initiative resembles special legislation, does not
comply with the County Growth Policy, and constitutes illegal reverse spot zoning.

A hearing was conducted concerning the pending motions on December 1, 2020.

FACTS
2002
In December, 2002 the ESZD was established by the Commissioners in response to a
citizen-initiated petition under § 76-2-101 et seq MCA, Part 1 zoning. The district is located in a
rural agricultural area generally south and east of Kalispell, Montana. The purposes of the
district, as set forth in Section 5 of the district’s zoning regulations, are to preserve agricultural
land and to “...control the scattered intrusions of non-agricultural uses not compatible with an
agricultural environment....” The district is the only Part 1 or citizen-initiated zoning district in

Flathead County.

2014
In October, 2014 MAWC was incorporated. Its principals are Lew and Larel Weaver
(hereafter Weavers).

On December 12, 2014 MAWC received a Flathead County Approach permit
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2015

On February 18, 2015 a 222-feet deep artesian well was completed on MAWC property
for MAWC’s water supply.

On February 20, 2015 Weaver Entities, Inc. received a septic permit for the water
bottling facility from the Flathead City-County Health Department.

On June 24, 2015 MAWC applied to the State of Montana for a water right. The
application was amended later the same year.

On August 24, 2015 MAWC received a State of Montana Electrical Permit.

On December 18, 2015, a lease indicates Weaver Entities, Inc. as owner and lessor of

the 15.79 acres on which the bottling plant has been constructed with MAWC as lessee.

2016

On January 14, 2016 MAWC received preliminary approval of its beneficial water use
permit from the Montana DNRC

On January 27, 2016 preliminary approval of the permit including the general plan was
published soliciting public comment before April 7, 2016

On May 5§, 2016 MAWC received a building permit for its commercial facility located at
1085 Egan Slough Road. This location is on property owned by the Weavers.

On June 20, 2016 a citizen-initiated petition to expand the district was submitted to the
Flathead County Commissioners. This petition, like the 2002 petition, was a Part 1 zoning
petition submitted pursuant to § 76-2-101 et seq., MCA. The expansion, if permitted, would add
over 500 acres of non-zoned property to the district including the acreage owned by the
Weavers.

On September 7, 2016 MAWC received a State of Montana Plumbing Permit.

On September 8, 2016 the Commissioners held a public hearing to consider the petition.

On November 21, 2016 the Commissioners denied the petition by Resolution 1594 B.

On November 30, 2016 MAWC received a Montana DEQ Public Water Supply Permit.

On December 20, 2016 Plaintiffs filed a Complaint in this Court alleging the
Commissioners abused their discretion in denying the Part 1 petition. This matter was

denominated as DV-16-1059 B and is informally referred to as Egan Slough I. Eventually cross-
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motions for summary judgment were filed and briefed by Plaintiffs and the Commissioners. The

Weavers appeared in opposition to Plaintiff’s motion.

2017

During February, 2017 counsel for some of the Plaintiffs submitted Initiative 17-01 to
Flathead County for approval. Approvals as to form by the county election administrator, and as
to form and compliance with statute by the county attorney, were received the following month.

During the period April — June, 2017 individuals including Plaintiffs and volunteers
obtained sufficient signatures on the petition to place the initiative on the ballot at the June 5,
2018 general election.

On September 5, 2017 the Montana DEQ, Water Protection Bureau, completed its
Environmental Assessment.

On November 1, 2017 MAWC received a surface water discharge permit from Montana

DEQ.

2018

On January 24, 2018 the State of Montana Building Codes Bureau conducted a final
inspection for the building and approved the facility.

On January 26, 2018 Montana DNRC issued final approval of MAWC’s beneficial
water use permit

On March 21, 2018 this Court entered its Order Granting Plaintiffs’ Motion for
Summary Judgment and Denying Defendant’s Motion for Summary Judgment in Egan Slough I.
The Court remanded the case to the Commissioners for reconsideration consistent with the
Order and to document its final decision. Judgment was entered April 3, 2018, and enforcement
thereof has been stayed by agreement of the parties.

On March 23, 2018 a quitclaim deed was recorded conveying land from Weaver
Mortuary, Inc. to Weaver Entities, Inc.

On May 24, 2018 a public hearing was held at which the Commissioners listened to the
audio of the September 8, 2016 public hearing. The matter was then taken under advisement.

Thereafter no action was taken by the Commissioners in Egan Slough 1.
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On May 30, 2018 MAWC’s application for a food manufacturing license was submitted
to the Flathead County Health Department.

On June 5, 2018 a majority of Flathead County voters approved Initiative 17-01.

On June 13, 2018 MAWC received final labeling approval from the State of Montana
Food and Consumer Safety Section.

On June 21, 2018 the Initiative 17-01 election was certified.

On June 22, 2018 the Flathead City-County Health Department completed a Food
Purveyor Pre-Opening Inspection Checklist for the water bottling facility. This is part of the
Wholesale Food Manufacturing License process.

On June 25, 2018 MAWC received its Permit to Appropriate Water.

On June 26,2018 a letter was sent to Lew Weaver approving the plumbing for the water
bottling facility following inspection.

On June 29, 2018 Plaintiffs’ counsel sent a letter to the Flathead County Attorney asking
that the ESZD regulations be enforced preventing MAWC from bottling and distributing water.
The letter was referred to the FCPZ office for investigation and response.

On July 3, 2018 MAWC received a Wholesale Food Manufacturing License from the
Montana Department of Public Health and Human Services. This permit is necessary to sell
bottled water to another retailer for resale to the public.

On July 12, 2018 George Ferris, County Code Compliance Officer conducted a site visit
to the water bottling facility to investigate the alleged code violations.

On July 16, 2018 the Montana Department of Health and Human Services issued a
Retail Food License. This permit is necessary only for on-premise sale of bottled water.

On September 7, 2018 Plaintiffs initiated the instant action by filing a Complaint for
Mandamus and Declaratory Relief. MAWC’s Answer to this Complaint included a defense
contesting the legality of the Initiative 17-01 ballot initiative expanding the district to include the
MAWC property. On September 13, 2018 Plaintiffs filed their Application for Writ of
Mandamus and for Order to Show Cause. This Court conducted an Order to Show Cause
hearing on September 25, 2018.

On October 9, 2018 MAWC filed an Answer to Plaintiffs’ Application asserting six

crossclaims.
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On December 10, 2018 this Court entered its Order posing questions to the Flathead
County Defendants regarding the status of the FCPZ investigation, deferring ruling on Plaintiffs’

mandamus application until after December 31, 2018.

2019

On January 3, 2019 Mark Mussman, director of FCPZ, submitted the Department’s
Enforcement Decision in response to the June 29, 2018 letter from MAWC’s counsel. The
Decision contains five sections: Introduction, Applicable Regulations, Findings of Fact,
Discussion, and Conclusion. The Introduction includes the following:

This Report is prepared with the presumption that the Egan Slough Zoning
District was expanded pursuant to ballot initiative submitted to the voters on
June 5, 2018. The vote was canvased and approved on June 21, 2018.
Determining the validity of the ballot initiative is a matter for the district
court to decide.

The Conclusion includes the following:

Montana Artesian’s land use as a water bottling facility is a legal, nonconforming
use pursuant to Section 14 of the Egan Slough Zoning District’s regulations.

On March 26, 2019 a 1* Judicial District Court ruling invalidated MAWC’s water right
in Flathead Lakers, Inc. v. Mont. Dept. of Nat. Res.& Conservation and Montana Artesian
Water Company. MAWC appealed this ruling to the Montana Supreme Court.

On June 6, 2019, regarding MAWC’s Fifth Crossclaim, this Court entered its Order Re
Summary Judgment declaring Initiative 17-01 to be legal.

On October 23, 2019 this Court issued its Order re Motion to Stay at the request of
MAWC.

On November 25, 2019, this Court finds no abuse of discretion in the FCPZ
Enforcement Decision finding MAWC’s land use as a water bottling facility is a legal

nonconforming use under the ESZD regulations.

2020
On May 26, 2020, the Montana Supreme Court issued its decision in Flathead Lakers et
al., supra, 2020 MT 132. This decision reversed and remanded the 1* Judicial District Court
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ruling voiding the preliminary approval of MAWC’s beneficial water use permit issued January

14, 2016.

STANDARDS OF REVIEW

In accordance with Mont. R.Civ.P. Rule 56, summary judgment should be rendered if the
pleadings, discovery and disclosure materials on file, and any affidavits, show there is no
genuine issue as to any material fact, and that the movant is entitled to judgment as a matter of
law. When the movant has met its burden of showing that no genuine issues of material fact
exist, the opposing party bears the burden of establishing a material fact. Such facts must be
material and of a substantial nature, not fanciful, frivolous or conjectural.

With regard to claims alleged to be takings or in the nature of a condemnation, courts
engage in a two-step inquiry to determine whether government action amounts to a taking of
private property: first, whether the claimant has a constitutionally protected property interest;
and second, whether the property owner has been deprived of that interest. Helena Sand &
Gravel, Inc. v. Lewis & Clark Cty. Planning & Zoning Comm 'n., 2012 MT 272, q 35.

The standard of review for adherence to procedures set forth for Part 1 zoning is whether
there has been “substantial compliance.” Petty v. Flathead Board of Cty. Commrs, 231 Mont.
428, 431.

ORDERS
Motion No. 1: Plaintiffs” Second Motion for Summary Judgment is GRANTED;
Motion No. 2: MAWC’s Motion for Partial Summary judgment is DENIED; and
Motion No. 3: Flathead County’s Motion for Summary Judgment is GRANTED.
RATIONALE
Introduction

Motion Nos. 1 and 2 are cross-motions - MAWC seeks relief on its four Crossclaims;

Plaintiffs oppose that relief. Each party requests summary judgment as to its position. These two
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motions will therefore be discussed as one. Motion No. 3, which is directed by the County
solely at Crossclaim No. 2, will be discussed in relation to Crossclaim No. 2 with Motion Nos. 1
and 2.

Motion Nos. 1 and 2

Crossclaim No. 1: The Initiative is unconstitutional in that it violates procedural due
process rights.

The due process clauses of the state and federal constitutions are the same: “ No person
shall be deprived of life, liberty, or property without due process of law.” MAWC notes two
basic components of due process: fundamental fairness and fair procedures. In re A.F.-C., 2001
MT 283 q 50.

Although the instant case involves Part 1 zoning, in a Part 2 zoning case cited by
MAWC, Williams v. Bd. of County Comm’rs of Missoula Cty., 2013 MT 243, the Montana
Supreme Court upheld a district court ruling that the protest provision in Part 2 zoning, § 76-2-
205(6) MCA, was an unconstitutional delegation of legislative authority to private parties. A
protest (or consent) provision in a zoning statute (or ordinance or legislative decision) voiding a
zoning decision if it is objected to (protested) by a minimum number of protesters residing
within a certain distance of the zoned area, is an unconstitutional delegation of legislative
authority to private parties (the protesters). Citing an earlier unlawful zoning delegation of
legislative authority case also cited by MAWC, Shannon v. City of Forsyth, 205 Mont. 111, 115,
the Williams court stated:

“[a] lawful delegation of legislative authority must contain

standards or guidelines to inform the propriety of the exercise

of that power. When no standards or guidelines are present, the

exercise of the delegated power may result in ‘arbitrary and

capricious’ actions, ‘dependent wholly on the will and whim’

of others.”

On this same subject of zoning “consent” or “protest” provisions in zoning ordinances
constituting unconstitutional delegations of legislative power, this Court has reviewed three
additional cases cited by MAWC: State of Washington ex rel. Seattle Title Tr. Co. v. Roberge,
278 U.S. 116 (1928); Eubank v. City of Richmond, 226 U.S. 137 (1912); and a South Dakota
case, Cary v. City of Rapid City, 1997 SD 18. In these cases, the due process questions are the
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same: In what way is the public safety, convenience or general welfare served by conferring
such power? Eubank, 226 U.S. at 141. The answers are also the same: the consent and protest
statutes, ordinances and decisions do not serve the public well, and are not compatible with due
process.

MAWC views Initiative 17-01 as a “protest provision” analogous to the consent or
protest statutes or ordinances ruled unconstitutional in the preceding cases — an unconstitutional
delegation of legislative power to the electorate of Flathead County, without connection to
“public health, safety, or general welfare.” MAWC Br. 17.

The legality of the Initiative under state law, specifically Article III, Sec. 4, of the
Montana Constitution, was established by this Court in its Order re Summary Judgment (Doc.
92) and, with one exception, will not be further discussed here where the issue is constitutional.
The exception is to call attention to Exhibit 1 to the Order, the three-page Initiative petition, and
Exhibit 1 to the Affidavit of Lew Weaver, the Initiative’s ballot. The petition’s Statement of
Purpose, approved in advance by the county attorney, defines the Initiative’s purpose alluding to
the twelve pages of the ESZD regulations which are of record and have been since 2002. The
words “public health, safety, and general welfare” are not found on the petition. The motives of
those who prepared the petition and/or signed it are also not found in the petition. Due process,
as the Montana Supreme Court interprets it, does not include the requirement that the electorate
be informed on the petition, much less the ballot, that the initiative serves the public interest and
the reasons why it does so. Helena Sand & Gravel § 24. Whether the Initiative serves the public
is to be determined by the electorate, prior to voting, after each elector has developed a calculus
of variables. Some electors may have one variable, others ten, but MAWC’s point is the sum of
the variables for some electors could include the belief, as MAWC argues, that the driving if not
sole purpose behind the Initiative is to put MAWC out of business. This variable may be poison
or nectar depending on a party’s point of view, and the marketplace of variables from which it is
derived, unclean, unfair and malign as MAWC believes it to have been prior to June 5, 2018.
Regardless, the question is whether the county-wide vote on that date was an unconstitutional
denial of procedural due process because it was fundamentally unfair and did not serve the
public good.

To broadly summarize MAWC’s position, it seeks summary judgment from this Court to

the effect that the initiative process was unconstitutionally unfair to MAWC in three major
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areas: 1) the process unlawfully targeted MAWC with the sole purpose of putting it out of
business; 2) the petition and ballot were so devoid of information relative to public health,
safety, general welfare and guidelines or standards “calculated to protect the interests of all the
inhabitants” that it “subjected Montana Artesian to the ‘will and whim’ of the county electorate;
and 3) the initiative process was fundamentally unfair, and procedural due process not observed.

The parties agree zoning by referendum (and implicitly initiative) does not violate the
due process clause. City of Eastlake v. Forest City Enterprises, Inc., 426 U.S. 668, 676.
Plaintiffs note the traditional elements of a procedural due process claim are inadequate notice of
a claim, and denial of the opportunity to be heard at a hearing appropriate to the nature of the
case. Montanans for Justice v. State ex rel. McGrath, 2006 MT 277. Plaintiffs contend that
between approval of the petition and certification of the vote, MAWC received a sufficient dose
of due process given the facts of this case.

Regarding MAWC’s argument that the Initiative was a “protest provision”
unconstitutionally delegating legislative power to the Flathead County electorate, Plaintiffs rely
on the Eastlake holding where the U.S. Supreme Court stated at 678-679:

“Neither Eubank nor Roberge involved a referendum procedure such

as we have in this case; the standardless delegation of power to a

limited group of property owners condemned in Eubank and Roberge

is not to be equated with decision-making [sic] by the people through the

referendum process. The Court of Appeals for the Ninth Circuit put it this

way: ’A referendum, however, is far more than just an expression of

ambiguously founded neighborhood preference. It is the city itself

legislating through its voters — an exercise by the voters of their

traditional right through direct legislation to override the views of their

elected representatives as to what serves the public interest.””

Plaintiffs’ conclusion is the Eastlake case stands for the proposition the Initiative is not a
“consent” or protest provision; it is stand-alone legislation in its own right, and not a delegation
of anything, much less legislative power.

Plaintiffs briefly summarize Part 1 zoning and cite Montana Wildlife Federation v.
Sager, 190 Mont. 247, 258 (1980) for Sager’s recognition that a 1961 decision of the Montana

Supreme Court [citation] “found the statutes which are the forerunners of [Part 1 zoning] valid
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as against an attack the statutes constituted an unlawful delegation of legislative power.”
Contrasting Parts 1 and 2 zoning, the Court in Sager also stated at 258:

“For due process purposes, governmental action [Part 2] does not have to

be the only alternative or even the best alternative for the procedures

to be reasonable and constitutional.”

Plaintiffs cite this excerpt from the Sager opinion as evidence of the Montana Supreme Court’s
rejection of the claim that “Part 1 zoning is not tethered to the exercise of the police power to
protect the public safety and welfare....” Plaintiffs’ Br.in Oppos. 18.

The Court finds the Initiative was not a “protest provision” and, therefore, the result of
the Initiative was not an unconstitutional delegation of legislative authority to the county
electorate. Under the facts of this case, the Roberge line of “consent” or protest cases are not
pertinent. The Initiative here was the county electorate legislating under Part 1 zoning law; there
was not delegation of anything.

The Court finds secondly, MAWC has provided no evidence that fair procedures were
not followed — notice and an opportunity to be heard — in relation to the Initiative before and
after June 5, 2018. If the motive of Plaintiffs and an unquantifiable number of the electorate was
to put MAWC out of business, or somehow limit its production of water in plastic bottles, that is
both irrelevant under Helena Sand & Gravel, supra, and not surprising given the industrial
nature of the business and its essentially rural location.

The Court finds thirdly, on the subject of fundamental fairness, that it does not agree
with MAWC at page 19, Br. in Oppos., that “Nothing about Initiative 17-01 was fair.” In a
misguided attempt to define “fair”’, MAWC cites the inapposite Roberge, Eubank, Cary,
Shannon and Williams line of cases. These cases, as earlier discussed, represent holdings where
protests via mini-referenda were declared unconstitutional as delegations of legislative authority.
On June 5, 2018, the county electorate did not protest, consent to, or delegate anything. What it
did do was make a law; namely, that the ESZD would be expanded. The ESZD regulations were
referenced in the petition. MAWC ignores this fact. Should all twelve pages of the regulations
have been attached to the petition? Whether the initiative process was fundamentally fair is a
judicial determination. This Court finds MAWC was treated fairly by the process. Complaints
such as there were no references in the petition or ballot to the Growth Policy, to public health,

to welfare, to guidelines, to boundaries, to standards, to direction, to constitutional protections...
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are either inaccurate, not necessary to meet due process concerns, or subsumed by the reference
to the ESZD regulations of which the public was put on constructive notice. MAWC Br. in
Oppos. 19-21.
MAWC’s motion as to Crossclaim No. 1 is DENIED.
Motion Nos. 1,2 and 3
Crossclaim No. 2: The Initiative is unconstitutional in that it violates the Fifth
Amendment due process requirements and equates to a taking.
Courts engage in a two-step inquiry to determine whether government action (Initiative
17-01, ESZD regulations) amounts to a taking of private property: “first, whether the plaintiff
has a constitutionally protected property interest; and second, whether the property owner has
been deprived of that interest.” Helena Sand & Gravel, supra q 35. See also Standards of
Review, paragraph 2, supra. In plain English, if there has been regulatory interference with a
party’s property, is it of such a magnitude that it requires the use of eminent domain to
compensate the party for the interference? MAWC’s brief suggests its taking claims are directed
at the regulatory impact upon it of the ESZD regulations, specifically Section 14 thereof, which
provides the standards for legal, nonconforming land uses within the ESZD.
Section 14 is not cast in stone: paragraph 4 thereof permits various changes to the
current use, if desired:
4. Changes Permitted to Nonconforming Uses.
A. Routine maintenance and repair of those modifications
required by applicable health and safety codes shall be
permitted.
B. A nonconforming building or structure may be enlarged,
extended, reconstructed, or structurally altered if said building
or structure is changed to completely conform to these
regulations.
C. A building or structure conforming with respect to use but
nonconforming with respect to height, setback, or lot
coverage may be altered or extended if the alteration or
extension does not further deviate from these regulations.

D. A nonconforming use may be expanded, subject to a

12
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conditional Use Permit, within the confines of the lot or
parcel of land upon which it is located at the time of the
adoption or amendment of these regulations, provided that the
land area and/or use of the building or structure being used for
said nonconforming use at the time of adoption or amendment
of these regulations is not increased by more than fifty (50)
percent.

E. Where an existing building or use is located entirely within
the setback area, that building or use may be expanded to the
rear of the property away from the setback line.

Zoning Regulations p. 11.

As noted by the County, Br. in Oppos. p. 3, the January 3, 2019 Enforcement Decision of the
FCPZ placed no restrictions on the amount of water MAWC can utilize out of its existing
provisional water right.

MAWC’s brief in support indicates its taking claims under Crossclaim No. 2 are directed
at the proposition that MAWC’s nonconforming status under Section 14 of the ESZD
regulations creates a regulatory taking of the water right, the leasehold interest in the real
property on which the bottling occurs, and personal property to include the building, well,
bottling equipment, septic system and vehicles. MAWC contends specifically that the
regulations appropriated the water right by requiring MAWC to operate the facility as a water
bottling plant at least once every 180 days. ESZD regs.., Sec.14, Para. 2. A second alleged
appropriation is that Paragraph 4 D of Section 14 prohibits MAWC from expanding the facility
by more than 50 percent which will reduce MAWC’s ability to fully utilize its water right.

Private property shall not be taken for public use without just compensation. Kafka v.
Mont. Dep'’t. of Fish, Wildlife & Parks, 2008 MT 460, 9 30. The enactment of zoning
regulations itself is not a taking. Euclid v. Ambler Realty Co., 272 U.S. 365 (1926).

Paragraph 45 of MAWC’s Crossclaim No. 2 is sweeping:
“Enactment and enforcement of the unlawful Initiative 17-01 in a
manner that limits or precludes the operation of Montana Artesian
in any way deprives Montana Artesian of its water right, business

rights, and other property rights without due process or just

13
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compensation.” (emphasis added).
Is MAWC’s understanding of the law accurate in contending Section 14, Paras. 2 and 4 D supra
(hereafter regulative limitations) deprive MAWC of due process and entitle it to just
compensation?

Plaintiffs cite Kafka 9 38-40 illustrating the distinction between what may be
considered property for purposes of due process and what types of interests are considered
compensable under the Fifth Amendment:

“Thus, impacts to MAWC’s many permits and licenses necessary to
operate its water bottling plant — water right, building permit, commercial
sales license and so forth — are not automatically subject to a taking claim.
Moreover, in the case at bar, unlike the game farm owners [Kafka] whose
licenses were rendered largely worthless but not compensable takings,
MAWC can still use its licenses, permits and property to sell water today.”
(emphasis added). Br. at 28.
As regards the Section 14, para. 4 D regulative limitation on future expansion, an expectation of
profitably in a highly regulated field of business, where a license or permit is required for
participation, is virtually never, in and of itself, considered a compensable property interest.
Kafka at 58.

If regulation goes too far, it will be recognized as a taking. Pa. Coal Co. v. Mahon, 260
U.S. 393, 415. As earlier mentioned, the key is the engagement in a two-step inquiry to
determine whether government action amounts to a taking of private property — first whether the
plaintiff has a constitutionally protected interest and second, whether the property owner has
been deprived of that interest. Helena Sand & Gravel, q 35. The Fifth Amendment applies only
when a constitutionally protected liberty interest or property interest is involved. Kiely Constr.
LLCv. City of Red Lodge, 2002 MT 241, § 23.

Whether MAWC has a constitutionally protected property interest and, if it has, the
present state of that status, is addressed differently by each party as follows:

MAWC

As earlier stated, MAWC contends its leasehold use of the land for a water bottling

facility, with water right, prior to Initiative 17-01, is a vested right; all permits including the

water right, licenses, structures, buildings and property down to the last truck represent property
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rights — all constitutionally compensable. MAWC believes these claims are ripe because this
Court said they were ripe upon certification of the Initiative and — this Court will now add —
further ripening with this Court’s November 25, 2019 approval of the FCPZ Enforcement
Decision establishing MAWC'’s status as a nonconforming use under the ESZD regulations.
Plaintiffs

Plaintiffs contend MAWC’s water bottling operation is “intact” in the sense there is
nothing preventing large scale production and sale of bottled water; that litigating a takings
claim is premature because the issue is not ripe, MAWC not having taken any steps (business
plan, expansion plans, etc.) indicating an intent to implement an expansion; that MAWC has not
properly pled a takings claim by failing to allege the three essential takings factors set forth in
Penn Central Transp. Co. v. New York City, 438 U.S.104 (1978); that MAWC retains its water
right and 100% of its lease of real property thus preserving its vested rights; and the ad hoc
inquiry described in the Penn Central, Kafka and Helena Sand & Gravel cases need not be
performed in the instant case because MAWC is not a landowner, and the inquiry relates only to
landowners who claim an adverse economic impact upon a compensable property interest
caused by public action.

Flathead County

The County focuses on the two-step inquiry from the Helena Sand & Gravel case
referenced supra. As for the first prong — does MAWC have a constitutionally protected interest
in 1) the use of the land for water bottling purposes with water right prior to the Initiative, and 2)
the water right itself — the County cites Helena Sand & Gravel § 36 and Kiely q 28 for the
proposition that “We recognize a property owner’s [MAWC’s] constitutionally protected claim
of entitlement to permit approval [application for water right] where ‘the local agency
[Montana DNRC] lacks all discretion to deny issuance of the permit or to withhold its approval.’
” (emphasis added). The County then cites cases clearly establishing the state agency charged
with processing water rights, the DNRC, exercises a high degree of discretion regarding water
rights, the opposite of lacking discretion.

Regardless of whether MAWC has a protected property interest in its provisional water
right, the County proceeds to the second prong of the inquiry — whether MAWC has been
deprived of that protected property interest — and concludes it has not thereby ending the

inquiry. But “even when a compensable property interest still retains economic value, just
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compensation may be required if ‘justice and fairness’ require that economic injuries caused by
public action be compensated by the government, rather than remain disproportionately
concentrated on a few persons.” Helena Sand & Gravel Y47 citing Kafka q quoting 69 Penn
Central 48 U.S. at 124. In Kafka q 69, the Montana Supreme Court stated
“Determining when such compensation is required is
essentially an ‘ad hoc’, factual inquiry based on the circumstances
of each case. In Penn Central, the Supreme Court suggested that courts
examine the following factors in the course of making this determination:
1) the character of the government action;
2) the extent to which the regulation has interfered with distinct
investment-backed expectations; and
3) the economic impact of the regulation upon the claimant.”

The County examined each of the three factors, bearing in mind “they are most
concerned in determining whether, due to the diminished economic value of the property when
considered with other factors, ‘the property has effectively been taken from its owner. Animus
Valley Sand & Gravel v. Bd. of Cty. Comm rs of the Cty. of La Plata, 38 P3d 59, 66 (Colo.
2001). Br. in Oppos. Pp 8-14. The Penn Central ad hoc inquiry provides a safety valve to protect
the landowner in the truly unusual case.” ” Animus Valley Sand & Gravel at 66. While courts
may consider all three factors, in some cases one or more are dispositive. Kafka 9 69.

The County contends the instant case is not the “unusual case” which amounts to “the
functional equivalent of condemnation of MAWC’s property interests.” Br. at 11. The County
believes all three Penn Central factors are resolved in the County’s favor, and MAWC has not
experienced a taking under the Fifth Amendment.

Analysis

Penn Central Factor No. 1: The character of the government action.

The government action in this case began with this Court’s ruling Initiative 17-01 was
not illegal. This meant the ESZD regulations went into effect with the expansion of the ESZD.
This Court’s later ruling upholding the FCPZ Enforcement Decision identified MAWC’s
operation as a nonconforming use under the district regulations. In addition to objecting to these
governmental actions, MAWC objects to Paragraphs 2 and 4 D of Section 14 of the regulations

supra.
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The Court finds the regulations are a valid exercise of the County’s police power. See
e.g. Kafka, 4 75. Since Euclid, supra, zoning regulations have long been recognized as a valid
exercise of governmental police power. Nonconforming land uses are specifically provided for
by statute. § 76-2-208 MCA. Provisions to discontinue nonconforming uses if they cease to exist
for a period of time are common. Kensmoe v. City of Missoula, 156 Mont. 401; Russell v.
Flathead Cty., 2003 MT 8.

Regarding Section 14.2, structures and land uses must conform (lose their
nonconforming status) only if they have been “abandoned or deserted, or voluntarily or by legal
action caused to be discontinued” for 180 days. If for some reason MAWC did not operate its
facility for a period of time — even more than 180 days — this would not necessarily constitute an
abandonment, desertion or voluntary discontinuation since these characteristics connote more a
state of mind than a calendar progression. From March 26, 2019 to May 26, 2020, while
MAWC’s provisional water right was the subject of an appeal to the Montana Supreme Court,
MAWC presumably operated its facility in some manner at least once every 180 days without
utilizing its water right, and can presumably do so again. See FACTS supra.

Regarding Section 4 D, a landowner (not MAWC, a lessee, but here the standing issue is
ignored given the close unity of lessee and owner, and to get to the point) may expand a building
or structure to a size not greater than 50% of its nonconforming size subject to a conditional use
permit. As stated earlier, MAWC has submitted nothing indicating the intent to pursue a permit
for this purpose with the exception of the affidavit of an officer and director of MAWC saying,
in pertinent part, at “peak operation” MAWC “would require additional building space, much
more than just an additional 5,705 square feet [one-half the size of the current building].” In
other words, MAWC is saying the facility it built is too small to utilize its full 710.53 acre feet
per year of water even if its building was expanded by the 50% allowed by Paragraph 4 D;
therefore, MAWCs water right has been appropriated by the regulation.

Not only does the affidavit not meet the material and substantial evidence standard
necessary to defeat a summary judgment motion, but it does not tell the full story. The DNRC’s
Final Order of January 26, 2018 reflects approval of MAWC’s request for the opportunity to
increase its operations up to 710.53 acre feet of water per year until 2039. (emphasis added). See
Doc. 19, Exhibit C, p. 28 viz. Conclusion of Law No. 82. MAWC received a non-transferable
provisional water right in 2018. The 2039 date is the date by which a Notice of Completion must
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be filed, or an extension requested, if the Notice is not filed earlier. The Notice would identify
the precise number of acre feet claimed by MAWC as supported by annual usage to that date.
Since the Notice of Completion converts a provisional water right to a water right in the amount
of water claimed in the Notice, only thereafter may the right be sold or otherwise transferred.
There is no evidence MAWC has filed a Notice of Completion or knows, at this relatively early
date in the life of the provisional water right, the number of acre feet necessary to operate the
facility. Therefore, MAWC has a great deal of time, and a large amount of water, to determine
the details of its final water right, and whether an expansion of its facility is necessary to sate the
public’s appetite for water from a plastic bottle.

Penn Central Factor No. 2: The extent to which the regulation has interfered with

distinct investment-backed expectations.

As is clear from the FACTS portion of this Order, between October, 2014 and
certification of Initiative 17-01 on June 21, 2018, MAWC took important steps to obtain and
develop its property as a commercial water bottling facility during which time no zoning
regulations governed its property. As noted in Kafka 9§ 75, “actions may injure investment-
backed expectations with respect to commerce in the goods at issue without having to pay
compensation.” This is the case assuming a state exercise of police power is valid which, under
the facts of this case, this Court does. “Zoning regulations rarely amount to a taking of property
on the ground that they affect some property owners more severely than others, ’because a
landowner is not entitled to the highest and best use of [its] property.” Helena Sand & Gravel,
943.

MAWC has a facility, Sections 14.2 and 4 D do not prevent the operation of the facility
to bottle and sell water, the facility can be expanded, nothing about the zoning regulations hinder
MAWC from developing its all-important water right. Speculative allegations of future harm do
not lead to a taking without compensation.

Penn Central Factor No. 3: The economic impact of the regulation upon the

claimant.

As with its consideration of the two preceding Penn Central factors, MAWC continues
to contend that “the loss expected for Montana Artesian is 100% of its Water Right.” Br. at 25.
For the reasons earlier stated, MAWC has lost little or nothing as a consequence of the

regulations — MAWC can bottle and sell as much water today as it could pre-June 21, 2018, and
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do so until 2039 (and even beyond) or until it files a Notice of Completion, whichever first
occurs, consistent with the layers of governmental regulation involved. MAWC contends
“because the Water Right grants annual use but requires timely development, any impingement
on its use creates an extreme economic impact with permanent loss of the Water Right.” Br. at
25. Basically, there is no taking because MAWC has no water right, only the opportunity to
attain such a right through “annual use.”

MAWC’s motion as to Crossclaim No.2 is DENIED.

Motion Nos. 1 and 2

Crossclaim No. 3: The Initiative is unconstitutional in that it violates the equal
protection of law.

MAWC accurately summarizes the Montana and United States Constitutions regarding
the equal protection of law in stating the equal protection of law requires that all persons be
treated alike under like circumstances. Mont. Const., Art. 2, § 4; U.S. Const. Amend. 14, § 1.

“Zoning ordinances are presumed in compliance with the equal

protection clause only if ‘such ordinances constitute a valid exercise of

the police power; that is to say, they have a substantial bearing upon

the public health, safety, morals, and general welfare of a community.” *
Cutone v. Anaconda Deer Lodge, 187 Mont. 515, 523; Br. p. 26.

In an earlier Order of the Court, this Court wrote that the area sought to be zoned by
Initiative 17-01 was “zoned to preserve the rural nature of the property, limit commercial
activity, protect natural resources such as water, clean air and noise, emphasize the self-
governance principle at the heart of an initiative, impose restrictions on the subdivision of
property....” Order re Summary Judgment, p. 7, Doc. 92., June 6, 2019. The Court believed
then, and believes now, that zoning for this purpose meets the police power standard set forth in
Cutone, supra.

If the Court understands MAWC’s argument in support of denial of equal protection, it is
premised on MAWC’s perceived identity as the only resident of the expanded district who
“owns a business currently capable of expansion beyond that allowed by Initiative 17-01.

“Here, the residents of the expanded zoning district all face
the same situation-limitations on land uses and lot sizes — yet the

law does not apply equally to all because not all have their business,
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property and water rights restricted. Only one resident does — Montana
Artesian.” Br. at 27.

All businesses (conforming, permitted uses) in the district are restricted in some fashion
unique to that particular business; this is, after all, a zoning district. All businesses which are
nonconforming — assuming without evidence MAWC is not the sole nonconforming use in the
expanded district — are subject to Section 14 of the ESZD regulations entitled
“Nonconformities” in a manner unique to that particular nonconforming business. All businesses
(uses) in this expanded district, therefore, fall into one of two classifications: they are either
conforming or nonconforming. The law of the district — the ESZD regulations - applies equally
to all owning land in the district regardless of which of the two classifications a particular
business occupies. This fact assures compliance with the equal protection of the law requirement
because “all persons [are] treated alike under like circumstances.”

MAWC’s motion as to Crossclaim No. 3 is DENIED.

Motion Nos. 1 and 2

Crossclaim No. 4: The Initiative resembles special legislation, does not comply with
the County Growth Policy, and constitutes illegal reverse spot zoning.

The subject of this crossclaim, joined by the cross motions of Plaintiffs and MAWC, is
the legality of the expansion of the 1,150 acre ESZD by the addition of 530 acres, a 47.8%
increase. MAWC alleges this expansion was illegal reverse spot zoning: a land-use decision
which arbitrarily singles out a particular parcel for different, less favorable treatment than the
neighboring ones. Penn Central at 132 cited approvingly in Helena Sand & Gravel at 28,
clarifying spot zoning and reverse spot zoning as “the process of singling out a small parcel of
land for differential use classification.”

Helena Sand & Gravel then leads to Little v. Board of Cty. Comm’rs, 193 Mont. 334,346
for the three-part test to determine whether an entity has engaged in illegal spot zoning: 1) Is the
requested use significantly different from the prevailing use in the area; 2) Is the area in which
the requested use is to apply rather small, although not solely in physical size; and 3) Is the
requested change more in the nature of special legislation.

As to the first Little test — significantly different use: The extension of a preexisting zone
classification to include a larger area does not constitute spot zoning. North 93 Neighbors v.

Board of Cty. Comm ’rs. of Flathead County, 2006 MT 132, § 67, State ex re. Gutkoski v.
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Langhor, 160 Mont. 351, 353. Secondly, Section 5 of the ESZD regulations entitled “Purpose
and Intent of District” reads as follows:

“The purpose of the Egan Slough Zoning District is to protect and

preserve agricultural land in the Egan Slough area for the performance

of'a wide range of agricultural functions. It is intended to control the

scattered intrusion of uses not compatible with an agricultural environment

including, but not limited to, residential development.”
As discussed earlier, the regulations cover the original plus expanded areas of the ESZD, the
rural, agricultural nature of the two areas being the same. This is supported by the “Growth
Policy Land Use Characterization of the Egan Slough Zoning District introduced as an exhibit at
the hearing of this matter, the Legend of which describing the ESZD area as “Agricultural
Rural” and “Farmstead Rural”, not “Commercial Rural” or “Industrial Rural.” See also Ex. 3,
“An Investigation of Effects”, August 10, 2016, by SciGaia and Br. at 11. Finally, the Court
reads the holding in Plains Grains Ltd. Partnership v. Bd. of Cty. Comm’rs. of Cascade County,
2010 MT 155 q 61 as finding spot zoning in the first Little test where an area zoned for
agricultural use was proposed to be rezoned to heavy industrial to accommodate construction of
a power plant.

As to the second Little test — small size: As earlier described, the original ESZD was
1,150acres, the expansion added 530 acres or 47.8% more acreage. The court does not find
47.8% of something to be a “rather small” portion of the whole. Secondly, for purposes of this
atypical zoning case — where the zoning engine is initiative based, not petition based as
referenced in § 76-2-101(1) MCA et seq. (petition based Egan Slough I having died on the vine
due to commissioner indifference), and the expanded area is located in a sea of unzoned property
— the Court will follow the nuanced approach which bears the imprimatur of the Little court at
346:

“The list is not meant to suggest that the three tests are mutually
exclusive. If spot zoning is invalid, usually all three elements
are present or, said another way, the three statements may merely be

nuances of one another. [citation].

This qualification must be heeded because any definition of spot

21




O© o0 N N n B~ W=

N N N N N N N N N o e e e e e e e
(o< BEEEEN I Y, T SN U L N R =N R CEEE N e MY B NS S =)

zoning must be flexible enough to cover the constantly changing
circumstances under which the test may be applied.”
This excerpt from Little is said to be an explanation of the third test, but this Court finds it
applicable to the second as well; further, this Court does not find the second test to support a
spot zoning conclusion. Plaintiffs’ argument that the 40-acre minimum zoning district size
necessary to trigger Part 1 zoning under § 76-2-101(3) MCA implies a district greater than 40-
acres, ipso facto, cannot be spot zoning is persuasive though we are no longer studying Part 1
zoning in the instant case as in Montana Wildlife Federation v. Sager, 190 Mont 247, 264 and
Egan Slough I, (petition), but rather citizen-initiated zoning by initiative.
As to the third Little test — special legislation: “Zoning is ‘not in the nature of special
legislation’ if it substantially complies with the growth policy.” Helena Sand & Gravel§ 31. A
growth policy is a “guide in zoning.” Little at 347, 353. The Court believes the expansion of the
ESZD does comport with the growth policy.
MAWC contends Initiative 17-01 does not adhere to the county growth policy because it
was solely intended to put MAWC out of business and is therefore special legislation. Assuming
this was the goal of Plaintiffs in submitting the initiative to the voters, this is irrelevant if the
voters, like the county in Helena Sand & Gravel, 9 24, “heard and considered public comments
from both sides at all stages of [the] decision-making process.” This Court, without contrary
evidence, assumes they did. MAWC also contends lot sizes in the expanded zone — all lots
being less than eighty acres — conflict with the regulation that all lots be at least eighty acres in
size. They do, but this too seems irrelevant considering the regulations were adopted in 2002. A
major point of an eighty acre minimum lot size in 2002 is probably the same as if done in 2020:
to keep population density low, a goal also fostered by the addition of the 530 acre expanded
zone into an area theretofore unzoned. Another MAWC contention involves existing uses which
do not comport with basic requirements of the ESZD regulations, specifically Section 5 as to the
purpose of the district being
“to control the scattered intrusion of uses not compatible with an
agricultural environment, including but not limited to, residential
development.”

MAWC points out most of the parcels in the expanded zone have homes on them. The Court

views all counties in Montana as either clearly growing, stagnant or clearly not growing.
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Flathead County is growing; there were likely more houses constructed in the district by 2018
than existed in 2002, If the Growth Policy Land Use Characterization map described supra is
accurate with its Agricultural Rural and Farmstead Rural designations, the original ESZD and
the expanded area are essentially the same as to land use. See also SciGaia Rpt. Given the
growth between 2002 and 2018, it should come as no surprise if the lots are smaller in the
expanded area with homes on them suggesting Section 5’°s desire to limit “residential
development” was a worthy goal, not fully met, but still a reasonable goal and consistent with
the growth policy.

Considering the entirety of the Litt/e test, the Court does not find spot zoning nor special
legislation, and does find substantial compliance with the county growth policy, particularly
Goal G.4 to “preserve and protect the right to farm and harvest as well as the custom, culture,
environmental benefits and character of agriculture...while allowing existing landowners
flexibility of land uses.”

MAWC’s motion as to Crossclaim No. 4 is DENIED.

SUMMARY

In conclusion, MAWC argues Initiative 17-01 fails to comply with statutory
requirements of Part 1 zoning. This is a repeat argument which this Court addressed at pages 10-
11 of its Order re Summary Judgment dated June 6, 2019, Doc. 92, and now judicially notices.
The County Commissioners “may” appoint a planning and zoning commission which, if
appointed, would have various duties including adoption of a development pattern. § 76-2-101 et
seq, MCA. In response to the June 21, 2018 Initiative, the Commissioners have done nothing,
but may act in the future. The absence of a development plan is irrelevant, may exist in the
future should the Commissioners’ indifference be abandoned in the face of continued growth,

and is addressed de facto by the ESZD regulations.
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